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I INTRODUCTION

1. The Applicants! apply for orders, including approval of DIP Financing, a Stalking Horse
Bid, and SISP (collectively, the “Dominion Application”), all of which are propounded by and
overwhelmingly to the benefit of its ultimate sole equity holder. DDMI’s response to the Dominion
Application is in the nature of seeking rational and minimally intrusive amendments to the SARIO
and SISP for reasons including that the proposed transaction structure and path forward continue
to fail to address the ongoing failure of Dominion to meet its obligations under the Diavik JVA and
the prejudice that will be visited upon DDMI unless the amendments it seeks are granted. DDMI’s
proposed amendments to the Second Amended and Restated Initial Order (the “SARIQ”)
(attached hereto as Schedule “A”) and proposed amendments to the sales and investment
solicitation process (the “SISP”) (attached hereto as Schedule “B”). All capitalized terms used in

this brief and not otherwise defined have the meaning used in the SARIO and SISP.

2. In its decision of May 15, 2020, this Honourable Court: (i) categorized DDMI’s ongoing
payment of Dominion’s share of production costs at the Diavik Mine as financing of Dominion’s

operations at the Diavik Mine; and (ii) indicated that DDMI is, in effect, Dominion’s “DIP Lender”.?

3. Dominion seeks the continuation of this arrangement without providing assurance or
protection to ensure that DDMI will be paid. In particular, a pro forma DIP budget cash-flow
statement has been provided for the period through to October 31, 2020 (the “Forecast Period”).
During the Forecast Period, Dominion proposes to borrow $85.2 million® by way of DIP Financing
and to spend $110.7 million. The majority of the forecasted spending is to be on Dominion’s Ekati
Mine in addition to a bloated $34.4 million on account of CCAA professional fees. Dominion is
not intending to pay DDMI, even though Dominion’s share of the Diavik Mine’s Costs are projected

to be approximately $57,712,000 over the Forecast Period.*

1 Being Dominion Diamond Mines ULC, Dominion Diamond Delaware Company LLC, Dominion Diamond Canada
ULC, Washington Diamond Investments, LLC, Dominion Diamond Holdings, LLC and Dominion Finco Inc.
(collectively, “Dominion” or, alternately the “Applicants”).

2 In Re Dominion Diamond Mines ULC et al. (May 15, 2020), Calgary, 2001-05630, (ABQB) at 5:19 — 5:25 and 5:33 -
6:18 (“May 15 Decision”). [TAB 1].

3 All amounts are in Canadian dollars, unless otherwise indicated.

4 Affidavit #2 of Thomas Croese (the “Croese #2 Affidavit”) at para 21; Confidential Exhibit “A” to the Croese #2
Affidavit (see the combined value of cells G48 — K48).
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4, In its review of the evidence before it at the time of the May 15 Decision, this Court
observed that “[tlhe cash flow statements allow mainly for payments to keep the Ekati Mine in
care and maintenance operation but, interestingly, none for the Diavik Mine, which Dominion is a

40 percent owner”.> Despite the concerns then raised by the Court, nothing has since changed.

5. Dominion’s economic motivation for not spending any money on the Diavik Mine is easily
explained: the Washington Group’s Stalking Horse Bid ascribes no value to the Diavik Mine, as
evidenced in part by the fact that the amount of cash that the Washington Group proposes to pay
is exactly the same whether the Diavik Mine is included in the purchase or not. It thus makes
economic sense, when viewed through the lens of Dominion’s ultimate shareholder, for it to refuse
to include as its dip proposal sufficient monies to fund its subsidiary to meet its post-fiing CCAA

obligations to the Diavik Mine under the JVA.®

6. At the same time, Dominion, continues to assert that diamonds produced at the Diavik
Mine must be turned over to it; even though it is paying nothing towards the mine’s production
costs and contributing nothing to the JVA’s agreed budget (which production costs include paying
the 1,124 employees at the Diavik Mine and ensuring ongoing compliance with occupational

health and safety regulations and protection of the environment).’

7. Not surprisingly, Dominion’s first lien lenders join in supporting Dominion. The first lien
lenders have issued $105 million of letters of credit (“LoC”) in favour of DDMI to cover Dominion’s
share of mine closure costs that, if not renewed on or before September 25, 2020, are liable to
be drawn in their entirety. Any amounts that can be recovered by the first lien lenders from DDMI’s
security, including Dominion’s share of production at the Diavik Mine, will serve as a useful hedge
against the very real possibility that the Washington Group’s highly conditional “stalking horse
bid” at lease in connection with the Diavik Mine will not close, that there will be no other bids
received in the process, and that all stakeholders will find themselves on November 1, 2020 in a

situation where there is no buyer for the Diavik Mine and no viable solution on the table.

8. In preference to DDMI’s asserting, as it is rightfully entitled to do, that the stay of

proceedings in this case as it pertains to the Diavik Mine should not continue, DDMI instead seeks

5 May 15 Decision, supra at 5:2 — 5:4 [TAB 1].
6 Alternately, the Diavik JVA.
7 Affidavit of Thomas Croese sworn on April 30, 2020, at paras. 43-46 (“April 30 Affidavit”).
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measured and non-prejudicial amendments to the terms of the proposed Second Amended and
Restated Initial Order (the “SARIO”) and to the sales and investment solicitation process (the
“SISP") designed to ameliorate the prejudice that will being visited upon it if the Dominion

Application is granted as presented.

9. In evaluating Dominion’s application for court approval of a stalking horse bid sales
process, consideration must also be given to the transfer-related provisions of the JVA. The
Washington Group should not be permitted, under the guise of a stalking horse bid, to circumvent

the contractual obligations owed to DDMI by its subsidiary, Dominion.®
Il. BACKGROUND

10. For the purpose of DDMI’'s response to the Dominion Application, the following salient

sections from the transaction documents are highlighted:

A. Stalking Horse Credit Bid

() Purchase Price — All Assets

11. The purchase price for all assets is (i) an amount equal in cash to US $126.1 million, (ii)
plus up to US $5 million in respect of any incremental amount outstanding under the Interim (DIP)
Facility with respect to Advances and accrued and unpaid interest after September 30, 2020, (iii)
minus the amount, if any, by which the aggregate amount of the Advances and accrued and
unpaid interest under the Interim (DIP) Facility that is outstanding as of the closing is less than
US$55 million, (iv) plus the assumption of the Core Liabilities and certain other assumed
liabilities.® Core Liabilities are defined as:

“The “Core Liabilities” proposed to be assumed by the Washington Group (ie not
paid in cash) shall be:

o DDM'’s obligation to collateralize or refinance outstanding letters of credit
issued under DDM's revolving credit facility to secure closure costs
(including reclamation) pursuant to the Diavik Joint Venture Agreement and
Closure Security Agreement as of closing;

8 See infra at section 11.D. of this brief.
9 Term Sheet for “Stalking Horse” Acquisition Agreement (the “Term Sheet”) at pg. 3 [TAB 2].
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o DDM’s obligations under its pension plan, including with respect to the
windup deficit; and

o DDM'’s obligations under the Diavik Joint Venture Agreement with respect
to all accrued and unpaid capital calls, plus accrued interest, any pending
(but not yet due) capital calls, each as of closing.

The Core Liabilities described above do not include the other liabilities that Buyer
will assume pursuant to the Purchase Agreement at closing.*°

(i) Conditions to Closing
a. Rio Condition

12. The proposed Stalking Horse Credit Bid contains a provision entitled the “Rio Condition”

which provides as follows:

Closing of the transaction contemplated by the Stalking Horse Term Sheet is
subject to various conditions, including but not limited to (a) approval by this Court
of the SISP and Interim Financing Term Sheet; (b) an agreement acceptable to the
Stalking Horse Bidder with Diavik Diamond Mines (2012) Inc. ("DDMI") (a
subsidiary of Rio Tinto plc. and Dominion Diamond's joint venture partner with
respect to the Diavik Mine) and GNWT in relation to the timing and quantum of
capital calls and reclamation liabilities at Diavik Mine (the "Rio Condition");1

b. Ex-Rio Toggle Transaction

13. The Stalking Horse Credit Bid contains a condition entitled the “Ex-Rio Toggle” which

provides as follows:

If the Rio Condition is not satisfied or waived by July 21, 2020, the parties will
proceed with the transaction contemplated by the Stalking Horse Term Sheet but
the Stalking Horse Bidder will not acquire or assume any rights or obligations with
respect to the Diavik Mine Joint Venture (all of which would become excluded
assets and excluded liabilities) (the "Ex-Rio Toggle") and Dominion may dispose
of Dominion Diamond's participation interest to DDMI or another party.

If the Ex-Rio Toggle occurs, then (a) the Cash Purchase Price would be as
specified in the Stalking Horse Term Sheet, without reduction; (b) the Excluded
Assets would include Dominion Diamond's interest in the Diavik Joint Venture and
any diamonds distributed by the Diavik Joint Venture to Dominion Diamond after
the date of the commencement of these CCAA proceedings and prior to closing;
(c) the Stalking Horse Bidder would not assume Core Liabilities with respect to the
Diavik Joint Venture, including obligations for collateralizing or refinancing

10 Term Sheet at pgs. 3-4 [TAB 2]
11 Term Sheet at pg. 7 [TAB 2].
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outstanding letters of credit and obligations with respect to capital calls; and (d) the
aggregate amount of equity required to be committed in order to satisfy the
Financing Condition would be reduced to at least US$70 million, less 50% of any
debt raised.'?

14, The Stalking Horse Bid Term Sheet is highly conditional and contains other material
conditions not consistent with the general nature and accepted purposes of stalking horse bid
transactions. These conditions include the following introductory statement in the Stalking Horse
Bid Term Sheet:

This Term Sheet is not intended and does not create any binding legal obligation
on the part of either [the Washington Group and its wholly-owned subsidiary]. No
legal obligation to negotiate, enter into or consummate any transaction will exist,
unless and until definitive and binding transaction documentation regarding the
proposed transaction has been entered into by the parties, which is subject to
board approval by [the Washington Group and its wholly-owned subsidiary],
satisfactory completion of confirmatory due diligence, and negotiation of final
documentation. The terms and conditions set forth in this Term Sheet are not
intended to be comprehensive and if, in the course of [the Washington Group] due
diligence review or development of the proposed acquisition structure, or in the
course of negotiations, [the Washington Group and its wholly-owned subsidiary]
determine that additional terms and conditions, or modification to the terms and
conditions set out herein, are necessary, then the parties reserve the right to
address such matters.3

15. In addition to the foregoing, upon execution of the purchase agreement, the Washington

Group’s obligations to complete the transaction include:

¢ an agreement with GNWT and the sureties with respect to collateralization
of reclamation obligations of Buyer under environmental agreement,
permits, licenses and subleases to be transferred (the "Surety Condition")

e Buyer shall not be subject to any mandatory governmental regulations,
advisories or restrictions related to COVID-19 which would prevent or
materially restrict: (i) Buyer from conducting operations at the Ekati Mine;
or (ii) Buyer's ability to reasonably transport, sort and conduct diamond
tenders, with the precise standard to be negotiated as part of the Purchase
Agreement negotiations

e an agreement acceptable to Buyer with Diavik Diamond Mines (2012) Inc.
("DDMI") and GNWT in relation to the timing and quantum of capital calls
and reclamation liabilities at Diavik (the "Rio Condition")

12 Term Sheet at pg. 8 [TAB 2].
13 Term Sheet at pg. 1 [TAB 2].
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e Buyer shall have arranged third party equity and debt commitments on
terms acceptable to it provided that the aggregate amount of third party
equity committed shall be at least US$140 million, less 50% of any debt
raised (the "Financing Condition")

B. Diavik Mine Closure Obligations — The Closure Security Agreement

16. DDMI is a signatory to the Environmental Agreement, dated March 8, 2020 (the
“Environmental Agreement”), together with the Government of the Northwest Territories and the
Minister of Indian Affairs and Northern Development (“GoC”), as amended from time to time.
Under section 15.1 of the Environmental Agreement, a Security Deposit was consented to by

DDMI in its capacity as Manager of the Diavik Mine (the “EA Security Deposit”).1®

17. As described in paragraph 61 of the affidavit of Kristal Kaye, sworn April 21, 2020 (“April
21 Kaye Affidavit”), Dominion’s outstanding share of the closure costs and reclamation labilities
for the Diavik Mine is governed by the Closure Security Agreement between DDMI and Dominion,
dated December 13, 2019 (“CSA").

18. Pursuant to the CSA, as of March 11, 2020, Dominion had delivered six letters of credit
with a total value of CDN $105 million, with a further CDN $35 million to be posted on January 1,
2021, to cover its proportionate share of the closure and reclamation costs for the Diavik Mine.
As is also noted in the recitals to the CSA, “the Diavik diamond mine is projected to cease
commercial production of Products in 2025 and the Manager has begun planning for Total Closure

Activities and the windup of Operations”.

19. As at December 31, 2019, the total closure obligations related to the closure and
reclamation of the Diavik Mine were estimated to be $365.3 million. Pursuant to the JVA,

Dominion’s share of the closure obligations is 40%.1°

20. The Diavik Mine is projected to cease commercial operation in 2025. Closure and
reclamation works are already progressively performed and will accelerate in coming years as the
end of commercial operation nears. The CSA was entered into in this context. Accordingly, the

parties agreed that, instead of Dominion funding its closure obligations, Dominion would provide

14 Term Sheet at pgs. 6-7 [TAB 2].
15 Croese #2 Affidavit at para. 23.
16 |bid. at para. 26.
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security by way of letters of credit issued in favour of DDMI. Accordingly, DDMI holds, as

beneficiary, letters of in the aggregate amount of $105 million.’
21. The draw conditions of the LoCs are:

(@) Partial drawings are permitted in the event that Dominion does not pay ongoing
closure costs. Monthly cash calls that are not being paid by Dominion include such

costs.

(b) The entire amount of each of the LoCs can be drawn if the provider of a LoC does
not extend their respective LoC beyond the current expiry date of October 25,
2020.

22. The LoCs are all set to expire on October 25, 2020 and if the same are not renewed on or
before September 25, 2020, then DDMI is entitled to draw the full amount thereunder and to hold
the proceeds in trust for the benefit of DDMI in relation to unfunded reclamation obligations in

accordance with the terms and conditions of the CSA.18

C. Cover Payments

23. Dominion has agreed, and this Court has ordered, that DDMI is entitled to make cover
payments. Since the date of the Court order approving the ability of DDMI to make cover

payments, the following cover payments have been made®®:

Date of Payment Cover Payment Amount Date of Cash Call
May 21, 2020 $16,000,000.00 April 15, 2020
May 21, 2020 $17,600,000.00 May 1, 2020

17 |bid. at paras. 25, 27.
18 |bid. at paras. 29-31.
19 |bid. at paras. 9-16 and Exhibits “1” and “2”.
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24, At present, it is anticipated that the following amounts will be invoiced to Dominion over

the Forecast Period?®:

Date Invoice Amount
June 1 — October 30, 2020 $57.7 million

25. During the Forecast Period, Dominion is projected to default in making $57.7 million of
joint venture payments to DDMI (which is in addition to the $12 million May #2 Cash Call for which

no Cover Payment has yet been made).?!

D. JVA Transfer Restrictions

26. The JVA contains certain restrictions that apply to any potential Transfer (as defined in the
JVA and set out below) of Dominion’s Participating Interest or a change in control of Dominion,
and further provides DDMI with certain pre-emptive rights in relation to any Transfer. Section 1.29

of the JVA defines the term “Transfer”, as follows:

1.29 "Transfer" means sell, grant, assign, encumber, pledge or otherwise commit
or dispose of.?

27. A Participant is entitled to Transfer all or any part of its Participating Interest, solely as

provided in Section 15.2 of the JVA. The key restrictions in Section 15.2 are that:

@) notice is given to the other Participants and, except as described in sub-paragraph
(c) below, the transferee has as of the effective date of the Transfer, committed in

writing to be bound by the JVA to the same extent as the transferring participant;

(b) no Transfer shall relieve the transferring Participant of any liability, whether
accruing before or after such transfer, which arises out of Operations (as defined

in the JVA) conducted prior to such Transfer; and,

(© if the Transfer is the grant of a security interest by encumbrance of the Participating
Interest of a Participant to secure a loan or other indebtedness, such security

interest shall be subordinate to the terms of the JVA and the rights and interests

20 |bid. at para. 20.
21 |bid. at para. 21.
22 The JVA is attached to the April 30 Affidavit, supra, as Confidential Exhibit “1”.
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of the other Participants thereunder. Upon any enforcement of rights in the
security interest the acquiring third party shall be deemed to have assumed the
position of the encumbering Participant with respect to JVA and the other

Participants, and it shall comply with and be bound by JVA.

28. Section 15.3 of the JVA stipulates that, unless otherwise provided for in Section 15.4 of
the JVA, if a Participant desires to Transfer: (a) all or any part of its Participating Interest; or, (b)
a Control Interest in the Participant, the other Participants shall have pre-emptive rights to acquire
such interests. Specifically, Section 15.3(a) of the JVA provides that the transferring Participant
may proceed by way of a right of first refusal or right of first offer mechanism. The non-transferring
Participant will have a 30 day period (the “30 Day Election Period”) in which to elect to acquire
the offered interest. If the non-transferring Participant does not elect to acquire the offered
interest, the transferring Participant is required to Transfer the offered interest within 90 days
following the expiration of the 30 Day Election Period. If the Transfer does not occur within that
time frame, the 30 Day Election Period shall be deemed to have been revived pursuant to Section
15.3(c) of the JVA.

29. There are a number of limited exceptions available to a transferring Participant. The key

exceptions include that the restrictions on Transfers will not apply to:

€) a Transfer by a Participant of all or any part of its Participating Interest to an Affiliate

in which the Participant has a Control Interest;

(b) incorporation of a Participant, or reorganization of a Participant by which the
surviving entity possesses substantially all of the stock, or all of the property rights
and interests, and as a result of which incorporation or reorganization it will be

subject to substantially all of the liabilities and obligations of that Participant;

(© a merger involving a Participant by which the resulting entity possesses all of the
stock or all of the property rights and interests, and will be subject to substantially
all of the liabilities and obligations of that Participant, provided that the value of that
Participant's Participating Interest does not equal or exceed 50% of the Net Worth

of such entity; or
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(d) the Transfer of a Control Interest by an Affiliate to the Participant or to another
Affiliate.

M. ARGUMENT

A. Stalking Horse Bids

Attributes and Function of a Stalking Horse Bid

30. Stalking horse bids or agreements, which find their genesis in US bankruptcy proceedings,
are now known to the CCAA and are “used in insolvency proceedings to facilitate sales of
businesses and assets and are intended to establish a baseline price and transactional structure
for any superior bids from interested parties”.?® Such bids are designed to provide assurances to
all stakeholders - including creditors, employees, joint venture participants, and regulatory
authorities - that whatever the outcome of the sales process, there will be a purchaser of the
undertaking who will assume and continue operations in the event that a higher bid is not

accepted.?

31. It is one of the fundamental attributes of these bids that the “stalking horse” has
“undertaken considerable due diligence in determining the value of the debtor corporation and
that other potential bidders can rely, to an extent, on the value attached by that bidder based on
that due diligence.”? Properly structured, the bid advances many of the CCAA’s core objectives.?®
However, there is no such proposal before the Court in this proceeding. To the contrary, what
purports to be a stalking horse bid in this case affords none of the certainty which such bids are

intended to provide and shows little indication that the expected diligence has been completed.

23 Re Danier Leather Inc., 2016 ONSC 1044, 2016 CarswellOnt 2414 at para. 20 citing to CCM Master Qualified Fund
Ltd. v. blutip Power Technologies Ltd., 2012 ONSC 1750 (Ont. S.C.J. [Commercial List]) at para. 7 (“Danier
Leather”) [TAB 3].

24 Re Mustang GP Ltd., 2015 ONSC 6562 at para. 40 (“Mustang”) [TAB 4].

25 Janis Sarra, “Financing Insolvency Restructurings in the Wake of the Financial Crisis: Stalking Horses, Rogue
White Knights and Circling Vultures” (2011) 29:3 Penn State Intl L Rev 581 at 594 (HeinOnline) [TAB 5].

26 9354-9186 Québec inc. v. Callidus Capital Corp., 2020 SCC 10 at para. 40 (“Callidus Captial”) [TAB 6]:

“These objectives include: providing for timely, efficient and impartial resolution of a debtor’s
insolvency; preserving and maximizing the value of a debtor’s assets; ensuring fair and equitable
treatment of the claims against a debtor; protecting the public interest; and, in the context of a
commercial insolvency, balancing the costs and benefits of restructuring or liquidating the company
(citations omitted).”
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32. The uncertainty attendant upon the inclusion of the Rio Condition, coupled with Dominion’s
proposed revisions to the May 15" Order to allow Dominion to continue receiving its proportionate
share of production — notwithstanding its ongoing failure to pay post-filing obligations to DDMI —
creates a situation in which DDMI is being forced to supply goods and services to Dominion post-
filing without Dominion’s making adequate provision therefor. As this Court held in its reasons of
May 15", what is in effect occurring is that DDMI is a DIP financer; albeit on a non-consensual
basis.?’” The introduction of what is a stalking horse bid in name only in no way modifies this

finding.

33. The striking conditionality of the Stalking Horse Credit Bid defeats any reasonable attempt
to set a “baseline price”.?® Against the backdrop of a mine in its final years of production and for
which substantial closure liabilities exist, the Rio Condition to which the Stalking Horse Term
Sheet is subject requires that “an agreement acceptable to the Stalking Horse Bidder” must be
negotiated with DDMI and GNWT in respect of capital calls requirements and reclamation

liabilities.

34. Further, such negotiations are to proceed on the basis of a Term Sheet which explicitly
states that its terms and conditions "are not intended to be comprehensive” and which provides
for the possibility that further due diligence may result in material changes to the Sheet’s terms
and conditions, or other modifications. Simply put, the Term Sheet presumes that Dominion’s
owner: (a) must undertake due diligence on the assets it previously purchased; and (b) is prepared
to undertake complex and potentially contentious negotiations without a reliable understanding of

the value of its investment. This is implausible.

35. The Court should assess the likelihood that the Rio Condition will not be met — especially
in a proposed timeframe of less than two months during a period of unprecedented economic
uncertainty — together with the likelihood that the Ex-Rio Toggle process will be engaged. If the
Ex-Rio Toggle process is engaged, then the interests, rights, and obligations in the Diavik Mine
are deemed excluded assets and liabilities “and Dominion may dispose of Dominion Diamond's

participation interest to DDMI or another party”.?°

27 May 15 Decision, supra at 5:33 — 5:41 [TAB 1].
28 Danier Leather, supra at para. 20 [TAB 3].
2% Term Sheet at pg. 8 [TAB 2].
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Test for Court Authorization of a Sales Process under the CCAA

36. The four-part test for a court to authorize a sales process — including stalking horse bids
— under the Act was first and authoritatively set out in the Nortel proceedings (the “Nortel
factors”).® In applying the Nortel factors, the presiding justice should be mindful that they were
intended to guide the court “in the exercise of its general statutory discretion”.3! That discretionary
authority must also be exercised — and the Nortel factors must applied — with regard to three

“baseline considerations” to ensure the CCAA’s overarching remedial objectives are advanced.*?

37. The Supreme Court has recently reiterated that these considerations are “(1) that the order
sought is appropriate in the circumstances, and (2) that the applicant has been acting in good
faith and (3) with due diligence (citations omitted).”® It is against the backdrop of these
fundamental considerations — in particular, the requirements of good faith and due diligence - that
the court can carefully probe the merits of a proposed sales process and that the significant

deficiencies in this so-called stalking horse bid become evident.

38. Given the lack of due diligence admitted in the Term Sheet itself, the resulting failure to
set down a baseline price for the debtor company in order to further the CCAA proceedings, and
the marked uncertainty arising from the bid’s conditionality, the Stalking Horse Credit Bid is
anything but; itis in reality a thinly disguised opportunity for the owner of Dominion to try to acquire
the Ekati mine with a free option to try to grind DDMI through the inclusion of the Rio Condition;
there is little for the Washington Group to lose; it can try to drive an improvident a bargain with
DDMI and if DDMI doesn’t accede to demands to renegotiate the Diavik JVA, then the Washington
Group can walk from the Diavik Mine and, under the proposed construct, leave DDMI exposed
for over $57 million. Moreover, while the Term Sheet — and, in particular, the Ex-Rio Toggle — are
of great potential benefit to Dominion and the Washington Group, it offers none of the reassurance
to stakeholders, including DDMI, which is one of the fundamental purposes of a properly drafted

stalking horse bid.

30 Re Nortel Networks Corp., 2009 CarswellOnt 4467, [2009] O.J. No. 3169 (“Nortel”) at para. 49 [TAB 7].

31 Re Brainhunter Inc., 2009 CarswellOnt 8207 (“Brainhunter”) at para. 13. The presiding justice in Brainhunter -
Morawetz J., as he then was — had of course authored the Nortel factors [TAB 8].

32 Callidus Capital, supra at paras. 40-41. [TAB 6].
33 |bid. at para. 49 [TAB 6].
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Prejudice to DDMI

39. The flaws inherent in the Stalking Horse Bid result in material risk to DDMI. If there is no
qualifying bid for the Diavik Interest, DDMI will likely have made $57.7 million in Cover Payments
for the purposes of satisfying Dominion.?* Under the imprimatur of a court-approved sales
process, Dominion expects to force DDMI to fund post-filing operations without providing

adequate security therefor.

40. The probability which the Stalking Horse Bid assigns to a prospective buyer's meeting
both the Surety Condition and the Rio Condition is effectively the same as the value it assigns to
a mine fast approaching its date of closure: nil. The Stalking Horse Bid does not set a “baseline
price” for the Diavik Mine, it simply assumes it has no monetary value beyond the assumption of
the closure obligations. The Stalking Horse Bid’'s abnormal conditionality is comprehensible if the
overriding objective of the Stalking Horse Bidder is to divest itself of an unwanted asset unless it

can force amendments favourable to the parent company upon DDMI and GNWT.

B. SARIO Amendments

(1) Stay Variation

41. The cash flow for the Forecast Period confirms that Dominion will not sell the Dominion
Products, including diamonds, over the next five months. In other words, this is a debtor company
that did not generate operating revenue when this case commenced, does not currently generate
operating revenue, and does not project generating operating revenue at any time prior to the
estimated conclusion of this case. In the event that any of these circumstances change, the

Applicants would be free to pay the Cover Payment Indebtedness.

42. This is also a debtor company that has made the deliberate and advertent decision to
selectively pay certain post-filing obligations while not paying other post-filing obligations.
Dominion’s actions, in the circumstances where it is admittedly insolvent, constitute preferential
payments. The post-filing obligations that are not being satisfied all relate to the Diavik Mine. In
doing so, Dominion effectively forces its joint venture partner, DDMI, to extend financing to it

through JVA Cover Payments. Dominion’s insistence that the Dominion Products be delivered to

34 This number assumes DDMI makes all of Dominion’s projected Cover Payments for the whole of the Forecast
Period, see Croese #2 Affidavit at para. 21.
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it, in circumstances where it has both no intention of paying its obligations associated with the
Dominion Products and no capacity to monetize the Dominion Products, is a remarkable position
for a debtor who is burdened with the obligation of demonstrating that it has acted, and is acting,

with good faith and due diligence.®

43. The current market value of Dominion’s interest in the Diavik Mine, in the eyes of the
Washington Group, is $0, or less. The significance of this simple and uncontested fact cannot be
overstated. In Dominion, DDMI has a contractual counterparty who has committed - and intends
to continue committing - uncontested defaults under the JVA, and which expects DDMI to content
itself with the prospect of the supposed security of Dominion’s JV Interests, which in the eyes of

both Dominion and its ultimate shareholder is valueless.

44, It would be manifestly unfair for DDMI to fund the whole of the Diavik JVA Cover Payments
if Dominion can require delivery of DDMI’s only secured asset of value — and the only one which
is fungible - being the Dominion Products. On these facts, DDMI would be well justified in
opposing the extension of the Stay Period, treating Diavik’s JVA defaults as an enforcing secured
creditor, and, therefore, in immediately liquidating its priority collateral. That is not the path which
DDMI has chosen to pursue at this time. DDMI proposal would see it only monetize the Dominion
Products in the event that the SISP Procedures fail to generate a transaction for the Diavik Interest
and, even then, DDMI still offers Dominion a thirty day redemption period to satisfy the Cover
Payment Indebtedness. This is a fair and practical solution which preserves DDMI’s rights,
avoids interference with Dominion’s restructuring process (including the SISP Procedures), and

which should be supported by all stakeholder groups.

45, The proposed amendments to the SARIO alleviate the risk to DDMI. Far from constituting
an “amendment” to the Diavik JVA, these measured modifications are entirely consistent with the
Diavik JVA. Both the text of the JVA itself and the common-sense commercial bargain between
the parties which underlies it have never permitted Dominion to cease to pay Diavik JVA
obligations and take delivery of the Dominion Products through the operation of a CCAA stay of

proceedings.

35 Callidus Capital, supra at para. 49 [TAB 6].
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46. To the contrary, the Diavik JVA expressly contemplates a grant of security and the
abridgment of time periods associated with enforcement in the event of an insolvency filing by
Dominion, and only the intervening CCAA stay has undone this agreement of the parties. This
happens, of course, in every insolvency case in relation to pre-filing defaults committed by the
debtor. The unique — indeed, bizarre - aspect of the instant case is that Dominion seeks to utilize
the say of proceedings to shield itself from the consequence of post-filing defaults which it is
forcing DDMI to fund. The inherent and untenable unfairness of this position would be rectified
by the SARIO and SISP amendments.

(i) Sale of Diamonds

47. The SARIO Amendments sought by DDMI contemplate that, upon certain triggering
events and Dominion’s subsequent failure to satisfy the Cover Payment indebtedness, DDMI shall
be entitled to dispose of Dominion’s share of the stored Diavik Mine diamonds. DDMI would then
account to each of Dominion and the Monitor in respect of proceeds received from the disposition
of those assets. Specifically, DDMI seeks the authorization to issue a demand for the repayment
(the “Demand”) of all indebtedness, liabilities and obligations owing by Dominion to DDMI in

respect of the Cover Payments on the earlier of:
@) the date that the within CCAA proceedings are terminated,;

(b) the date that the Interim Lenders take any action to enforce the Interim Lenders’

Charge;

(© July 22, 2020, but only in the event that there is no Phase 1 Qualified Bid for the

Diavik Interest (as such terms are defined in the SISP Procedures);

(d) August 8, 2020, but only in the event that there is no Phase 2 Qualified Bid for the

Diavik Interest (as such terms are defined in the SISP Procedures);

(e) August 27, 2020, but only in the event there is no sale approval motion filed in

respect of a transaction involving the Diavik Interest; and,

) November 1, 2020,

(each a “Triggering Event”).
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Unless Dominion satisfies the Demand by making an indefeasible cash payment of the then-
outstanding Cover Payment indebtedness within thirty days of delivery of the Demand, DDMI
would then be entitled to dispose of the Dominion diamonds in a commercially reasonable manner

in order to satisfy the Cover Payment indebtedness.

SARIO Amendments Consistent with PPSA and JVA

48. The ability to sell diamonds sought by DDMI is consistent with rights afforded to secured
creditors under the applicable personal property legislation and supported by the broad discretion
this Court has under the CCAA. Section 63(2) (“Section 63") of the Personal Property Security
Act (Northwest Territories)® (“NWT PPSA”) creates a broad jurisdiction to grant orders preserving
the rights of secured parties, and their interests in the subject collateral. This is precisely the relief
that DDMI seeks in relation to the Dominion Products. Section 63 states:

63(1) "secured party" defined
In this section, "secured party" includes a receiver.

63(2) Powers of Court
On application by a debtor, a creditor of a debtor, a secured party, a Sheriff or
any person with an interest in the collateral, the Supreme Court may

(a) make any order, including a binding declaration of a right and injunctive relief,
that is necessary to ensure compliance with this Part or sections 17, 36, 37, 37.1
and 38;

(b) give directions to any person regarding the exercise of rights or the discharge
of obligations under this Part or sections 17, 36, 37, 37.1 and 38;

(c) relieve a person from compliance with the requirements of this Part or
sections 17, 36, 37, 37.1 and 38;

(d) stay enforcement of rights provided in this Part or sections 17, 36, 37, 37.1
and 38;

(e) make any order, including a binding declaration of right and injunctive relief,
that is necessary to ensure protection of the interests of any person in the
collateral.®’

49. Comparable provisions of this legislation have been considered by Canadian appellate

courts on multiple occasions. In Equirex Leasing Corp.®, the Ontario Court of Appeal recently

36 SNWT 1994, c. 8 at section 63(2) (“‘NWT PPSA”) [TAB 9].
ST NWT PPSA at section 63 [TAB 9].
38 Equirex Leasing Corp. v. Medcap Real Estate Holdings Inc., 2019 ONCA 152 at para. 15 [TAB 10].
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considered the equivalent provision of the Personal Property Security Act (Ontario)*® (“ON
PPSA”) and stated that: “Section 67 of the PPSA gives the court broad remedial powers to enforce

a secured party’s rights.”

50. Section 63 of The Personal Property Security Act, 1993 (Saskatchewan)*® (“SK PPSA”")
is similarly analogous to Section 63 of the NWT PPSA. In considering section 63(e) of the SK
PPSA, which provides that the Court may make “any order that is necessary to ensure protection
of the interest of any person in the collateral”,*! the Saskatchewan Court of Appeal held that “the
object of [section 63(e)] is to leave the Court with sufficient discretionary power to act
effectively when necessary to ensure the protection of the interest of any person in the

collateral (emphasis added)"*?

51. The relief sought by DDMI is also consistent with the JVA. Upon payment of a Cover
Payment by DDMI, the Diavik JVA grants DDMI a security interest in, inter alia, all Products.
DDMI's security interest is first-ranking pursuant to the Intercreditor Agreements.*® Indeed,

section 9.4(c) of the JVA provides that, inter alia:

“... Upon default being made in the payment of the [Cover Payment] indebtedness
referred to in Section 9.4(b) [of the JVA] when due the Non Defaulting Participant
may exercise any or all of the rights and remedies available to it at common law,
by statute or hereunder. Without limiting the generality of the foregoing, to the
extent permitted by applicable law each Participant grants to the Non Defaulting
Participant a power of sale as to any property that is subject to the mortgage and
security interest granted hereunder, such power to be exercised in the manner
provided by applicable law or otherwise in a commercially reasonable manner and
upon reasonable notice ..."*

39 RSO 1990, c. P.10.

40 The Personal Property Security Act, 1993, SS 1993, ¢ P-6.2 at section 63 (“SK PPSA”) [TAB 11].

41 SK PPSA, supra at s. 63(e) [TAB 11].

42 Rocky Meadows Transport Ltd. v Double D Construction Ltd., 2000 SKCA 19 at para. 5 (page 3) [TAB 12].

43 True copies of the Intercreditor Agreements are attached as Exhibits “A” and “B” to the Supplemental Affidavit of
Thomas Croese, sworn on May 7, 2020 (“Supplemental Croese Affidavit”).

As set out in paragraph 13 of the Supplemental Croese Affidavit, pursuant to the Intercreditor Agreements, each of
the Agent (on behalf of the Credit Agreement Lenders) and the Trustee (on behalf of the noteholders under the Trust
Indenture) entered into the Diavik Credit Agreement Subordination Agreement and the Diavik trust Indenture
Subordination Agreement (collectively, the “Subordination Agreements”), respectively. The Subordination
Agreements provide, inter alia, for the full subordination of the Agent's and Trustee’s security to DDMI’s security in
respect of Cover Payments, pursuant to the JVA.

44 Confidential Exhibit “1” to the April 30 Affidavit.
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52. DDMI's security interest has been registered and is governed by the NWT PPSA. The
modifications sought by DDMI would merely ensure that DDMI obtains adequate protection for
that security, in relation to expenditures which are (i) necessitated by these proceedings and (i)

equivalent to compelled interim financing.

SARIO Amendments are Commercially Reasonable

53. DDMI's proposed modifications to the SARIO are justified as they are necessary to ensure
protection of its interests in the Cover Payment collateral, and in particular, the diamonds
produced at the Diavik Mine. Permitting DDMI to hold the diamonds is commercially reasonable
and will create no prejudice for Dominion particularly in light of Dominion’s admitted and
continuing inability to market any diamonds at this time*®, and its ongoing refusal to pay its share
of the Diavik Mine’s Costs. It is also consistent with the underlying security agreement - the JVA
- which specifically provides that DDMI shall have a first-ranking priority over Dominion’s
Participating Interest - as defined in the JVA, including produced diamonds - as security for Cover

Payments.

54. Further, the ability to sell the diamonds upon the occurrence of a “Triggering Event” is
necessary in order to protect DDMI’s security interest and is consistent with the terms of the JVA.
The incorporation of triggering events prior to sale ensures that DDMI will only be entitled to
realize upon the retained collateral in circumstances where that collateral is potentially
endangered or DDMI will otherwise be prejudiced. It is again important to note that the Stalking

Horse Credit Bid effectively assigns zero value to Dominion’s interest in the Diavik Mine.

55. The net result is that, as in the decisions considering legislative provisions equivalent to
Section 63 of the NWT PPSA in other jurisdictions, the requested intervention of this Honourable
Court is commercially reasonable, is not prejudicial, and accords with DDMI’s existing rights under
the JVA. The NWT PPSA clearly contemplates a broad, remedial jurisdiction when a court acts
to protect a secured party’'s interest in collateral. That jurisdiction may be invoked by way of

application, without requiring separate proceedings.*® The relief sought in respect of the

45 Affidavit of Kristal Kaye sworn April 21, 2020, at paras. 12-17; Affidavit of Kristal Kaye sworn May 6, 2020, at paras.
11-13.

46 CPC Networks Corp. v Eagle Eye Investments Inc., 2012 SKCA 118 at para. 27 (“Section 63 of the PPSA expands
the authority of the Court of Queen's Bench to hear matters in chambers without an action being commenced
beforehand ..."). Itis appropriate to grant relief under the NWT PPSA within these CCAA proceedings [TAB 13].
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diamonds is therefore: (i) within the jurisdiction of the Court; and, (ii) justified in the circumstances,

and should be granted.

56. Finally, it is worth noting that the mere fact the Initial Order (granted ex parte as it relates
to DDMI) contained template language relating to the stay of proceedings, it does not serve as
the “last word” on the scope of a CCAA Initial Order. The Alberta Template CCAA Initial Order
Explanatory Order states as follows in relation to the usage of the template:

The CCAA Initial Order is not meant to be the last word in either

draftsmanship or applicability to each situation. Rather, consistent

with the philosophy applied to the Alberta Template Receivership

Order, the CCAA Initial Order is meant to serve as a starting point

from which any additions, amendments or deletions can be black-

lined and brought to the attention of the Justice from whom the
order is sought.

The CCAA Initial Order is not intended to apply universally to every
CCAA proceeding, nor is it intended to raise any sort of onus that
will require counsel to meet some legal or evidentiary burden in
order to depart from the template. Rather, it is intended as a
practical help to the bench and bar, to ensure both are acquainted
with typical tents of an initial CCAA order, so that departures from
such terms can be quickly highlighted.*’

(iii)  Cover Payments

57. DDMI understands that its right to make Diavik JVA Cover Payments, which was originally
ordered by this Honourable Court on May 15, 2020, is not subject to dispute.

(iv) DIP Lender Rights

58. At paragraphs 24(c), (d) and 26 of the SARIO, DDMI seeks amendments that allow it to
receive the same information and reporting that is provided to the Interim Lender. As was
previously recognized by this Honourable Court, DDMI is, in effect, acting as a DIP lender to
Dominion. It is making monetary advances so as to allow Dominion to satisfy post-filing

operational expenses and, in doing so, obtains a security interest. Absent the advance of credit,

47 Alberta Template CCAA Initial Order Explanatory Notes, Alberta Template Orders Committee, Calgary/Edmonton,
Alberta, Last Revised January 2019 [TAB 14].
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Dominion would have no ability to satisfy such obligations. It is reasonable for DDMI to receive

the same financing reporting information and associated rights in the circumstances.

(V) SISP Clarification

59. The SISP Procedures contemplate the marketing and potential disposition of Dominion’s
interest in the Diavik Mine. The Diavik JVA is the governing document for the Joint Venture
relationship with the Diavik Mine and any purchaser of the Diavik Mine will have to comply with
the provisions of the Diavik JVA. This provides clarity and consistency for all bidders in the SISP

Procedures.

(vi) Priority Rankings

60. DDMI seeks changes at paragraph 56 of the SARIO relating to the priority of the
Encumbrances on the Diavik Mine. DDMI is receiving no benefit of any type from any of the
KERP Charge, the Break-Up Fee and Expense Charge, the Interim Lenders’ Charge and the
Financial Advisor Charge. Dominion employees do not operate the Diavik Mine and the Interim
Lender has not made a binding offer for Dominion’s interest in the Diavik Mine. There is no basis
for the beneficiaries of these Encumbrances to have security on Dominion’s interest in the Diavik

Mine, even if that security purports to rank subordinate to the Diavik JVA Security.

61. The change to the language at paragraph 56(a) that the KERP Charge, the Break-Up Fee
and Expense Charge, the Interim Lenders’ Charge and the Financial Advisor Charge shall not
attach to, charge or encumber Dominion Diamond’s interest in the Diavik JVA (and the respective
rights of the parties thereunder), Dominion Diamond’s Participating Interest, Net Profit Royalty
and interest in the Assets (as such terms are defined in the Diavik JVA) or the Dominion Products,
of the SARIO makes the language consistent with subordination agreements already in place
between DDMI and other secured creditors and ensures the Dominion Products are not subject
to any contest in the event of enforcement. Given its de-facto status as a debtor in possession
lender, and much as the Interim Lender seeks to do with the “Variance” provision of the SARIO,

DDMI should not be at risk of having the priority arrangement altered.
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C. SISP Amendments

() Confidential Information Memorandum (CIM) and Virtual Data Room (VDR)

62. The Applicants will be providing confidential information to third-parties in relation to the
Diavik Mine. DDMI recognizes, notwithstanding the strict confidentiality terms of the Diavik JVA,
that the provision of such information is necessary in Dominion’s present circumstances. As DDMI
is not only a creditor, but also a Participant in the JVA, the Diavik Mine’s Manager, and a supplier
to Dominion, it is reasonable for DDMI to know who this information has been provided to and to

have the benefit of the NDA in respect of such information.
(i) Cover Payment Indebtedness

63. At paragraph 35 of the SISP, DDMI seeks additions that confirm that Cover Payment
Indebtedness will be satisfied as part of a transaction involving the Diavik Interest. The proposed
change at paragraph 35 of the SISP pertains to the priority claim (as confirmed by the SARIO) of
the Cover Payment Indebtedness. In the event of a transaction that involves the Diavik Mine (and
regardless of whether the transaction also involves the Ekati Mine) the Cover Payment
Indebtedness must be satisfied in cash or on terms acceptable to DDMI. The Stalking Horse
Bidder’s right to credit bid is subordinate to the JVA Security. Sales processes in which junior
ranking secured creditors advance credit bids frequently impose requirements that there be
sufficient cash consideration to retire senior ranking indebtedness and the proposed amendment

simply offers that confirmation.

64. Section 11.3 of the CCAA permits a court to authorize an assignment of an agreement
notwithstanding the existence of any restriction or limitation contained in the agreement. The
discretion that the Court is afforded in relation to contractual assignment rights is subject to a
requirement that monetary defaults be remedied, as found at section 11.3(4) of the statute:

The court may not make the order unless it is satisfied that all monetary defaults

in relation to the agreement — other than those arising by reason only of the

company'’s insolvency, the commencement of proceedings under this Act or the

company’s failure to perform a non-monetary obligation — will be remedied on or
before the day fixed by the court.*®

48 Companies’ Creditors Arrangement Act, R.S.C., 1985, c. C-36 at section 11.3(4) [TAB 15].
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65. The requirement in relation to monetary defaults is absolute. The Court cannot order the

assignment absent the curing of the defaults by a defined date.

66. Section 11.3 of the CCAA balances the interests of the company in CCAA proceedings,
its stakeholders and counterparties to contracts being assigned. On the one hand, section 11.3
limits the ability of a counterparty to prevent an assignment based on anti-assignment clauses, or
to terminate assigned contracts based on pre-filing non-monetary defaults, thereby protecting the
integrity of the estate and valuable contracts, and the interests of purchasers from estates. On
the other hand, section 11.3 requires that monetary defaults be cured, thus protecting the interests
of counterparties. By explicitly preserving and providing for the payment of monetary claims under
the contracts, section 11.3 recognizes and affirms the general principle underlying provincial laws
(including section 20 of the Judicature Act) relating to the assignment of contractual rights. If the
assignee wishes to acquire the benefit of the contract utilizing the CCAA process, it must rectify

all of the monetary defaults owing thereunder.

67. The Cover Payment Indebtedness that is currently due, and that will continue to accrue
due over the course of this case, is a monetary obligation owing pursuant to the Diavik JVA. In
order for the Diavik JVA to be assigned the entirety of the Cover Payment Indebtedness will have
to be satisfied or DDMI will have to consent to alternative terms. The addition of language that
specifies this in the SISP Procedures will provide clarity and certainty to the SISP Procedures as

they relate to the Diavik Interest.

68. The main point for DDMI's proposed amendments in relation to the Diavik Mine is with
“Core Liabilities”. If the Diavik Interest is acquired by the Stalking Horse Bidder, all Diavik
operational liabilities are stated assumed as “Core Liabilities”. Other bidders must pay. Absent
treatment of the Core Liabilities in a manner that is supported by DDMI, there will not be a
transaction in respect of the Diavik Interest and all bidders, including the Stalking Horse Bidder,
must be subject to this requirement. Once this is recognized, material terms of the SISP
Procedures that relate to the marketing and sale of the Diavik Interest should not be subject to

amendment, waiver or modification without the consent of DDMI.
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(i)  The Diavik Joint Venture

69. The balance of the changes to the SISP Procedures reflect that, while the SISP
Procedures contemplate a potential single bid, Dominion is marketing two separate assets (one
being the Ekati Mine and the other being the Diavik Mine), and the significant stakeholder status
of DDMI in relation to Diavik. The Ekati Mine, which is managed by Dominion, does not engage
the same issues as the Diavik Mine, which is subject to the Diavik JVA. DDMI does not seek to
interfere with or participate in the Ekati marketing process and does not seek to bid for Dominion’s
interest in the Diavik Mine or the Ekati Mine under the SISP procedures. However, to ensure both
a fair process and operational certainty at the Diavik Mine, the SISP Procedures must account for

the Diavik JVA and the importance of DDMI as it relates to the Diavik Mine.

70. The separation of the Ekati Mine and the Diavik Mine is reflected in the Stalking Horse
Bid. This is not a standard stalking horse process where transactional certainty is created through
a binding bid for all assets that that is free of material conditions. The Stalking Horse Bidder has
not submitted a binding bid and contemplates being able to avoid closing by the exercise of
diligence and financing conditions. The Stalking Horse Bid contemplates two bid scenarios, one
in which the Diavik Interest is acquired and one in which it is not. Other bidders will necessarily
follow the Stalking Horse Bidder in regards to this optionality. There is a very real prospect that

there will not be a transaction for the Diavik Interest in the SISP Procedures.
V. RELIEF REQUESTED

71. DDMI respectfully requests that this Honourable Court grant the amendments DDMI seeks
to the SARIO and SISP.

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 28" day of May, 2020

McCarthy Tétrault LLP

Per: “McCarthy Tétrault LLP”
Sean F. Collins / Walker W. MacLeod / Sean Kelly / Pantelis
Kyriakakis
Counsel for Diavik Diamond Mines (2012) Inc.
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